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PURPOSE

The purpose of the Nominating and Corporate Governance Committee (the “Committee”) of the Board of
Directors (the “Board”) of XStream Systems, Inc. (the “Company”) is to select, or recommend to the Board for
selection, the individuals to stand for election as directors at the annual meeting of stockholders or, if applicable, a
special meeting of stockholders, and to oversee the selection and composition of committees of the Board and, as
applicable, oversee management continuity planning processes. The Board shall determine whether the Committee
shall make determinations as a committee or shall make recommendations to the Board.

MEMBERSHIP

The Committee shall consist of two or more directors. In accordance with The NASDAQ Stock Market
(“NASDAQ”) phase-in rules for initial public offerings: (i) at the time of listing on NASDAQ, the Committee shall
consist of at least one director who is determined by the Board to be “independent” in accordance with the rules of
NASDAQ; (ii) within 90 days of the Company's listing on NASDAQ, a majority of the directors of the Committee
shall be determined by the Board to be “independent”; and (iii) within one year of the Company's listing on
NASDAQ, each of the directors on the Committee shall be determined by the Board to be “independent.”

A director shall be deemed “independent” if the director is: (i) a “non-employee director” within the
meaning of Rule 16b-3 of the Securities Exchange Act of 1934, as amended,' (ii) an “outside director” within the
meaning of Section 162(m) of the Internal Revenue Code of 1986, as amended,” and (iii) shall otherwise meet the
independence requirements of NASDAQ (or other exchange or interdealer electronic quotation service which rules
may be applicable to the Company) and applicable law. To the extent the Committee consists of at least three
members, one director who is not independent under NASDAQ rules may be appointed to the Committee, subject to
the following:

993

e the director is not a current officer or employee, or a “family member”” of an officer or employee, of

the Company;

e the Board, under exceptional and limited circumstances, determines that such individual’s membership
on the Committee is required by the best interests of the Company and its stockholders;

' SEC Rule 16b-3 defines “non-employee director” as a person who (a) is not currently an officer of the company
(or a parent or subsidiary of the company), (b) does not receive significant direct or indirect compensation from the
company for any services performed other than services as a director, and (c) has no interest in any significant
transactions or business relationships with the company.

2 IRC Section 162(m) defines an “outside director” as a director who is not a current or former employee of the
corporation and if the director does not receive significant direct or indirect compensation in any capacity other than
as a director.

3 Rule 5605(a)(2) of the NASDAQ rules defines “family member” as a person’s spouse, parents, children and
siblings, whether by blood, marriage or adoption, or anyone residing in such person’s home.

BOC-36708124.3



e the Company discloses in the proxy statement for the next annual meeting subsequent to such
determination (or in its Form 10-K if the Company does not file a proxy statement) the nature of the
relationship and the reasons for that determination; and

e such person does not serve under this exception for more than two years.

Notwithstanding the foregoing, under no circumstances shall the Committee consist of more than one non-
independent director beyond the phase-in period for initial public offerings described above.

The members of the Committee shall be appointed by the Board. Each member shall serve until such
member’s successor is duly elected and qualified or until such member’s earlier resignation or removal. The
members of the Committee may be removed, with or without cause, by a majority vote of the Board.

Unless a Chairman is elected by the full Board, the members of the Committee shall designate a Chairman
by majority vote of the full Committee membership. The Chairman will chair all regular sessions of the Committee
and set the agendas for Committee meetings.

DELEGATION TO SUBCOMMITTEES

In fulfilling its responsibilities, the Committee shall be entitled to delegate any or all of its responsibilities
to a subcommittee of the Committee.

MEETINGS AND ATTENDANCE

The Committee shall meet as frequently as circumstances dictate. The Chairman of the Committee or a
majority of the members of the Committee may call meetings of the Committee. Any one or more of the members
of the Committee may participate in a meeting of the Committee by means of conference call or similar
communication device by means of which all persons participating in the meeting can hear each other.

All non-management directors who are not members of the Committee may attend meetings of the
Committee, but may not vote. In addition, the Committee may invite to its meetings any director, member of
management of the Company, and such other persons as it deems appropriate in order to carry out its
responsibilities. The Committee may also exclude from its meetings any persons it deems appropriate.

DUTIES AND RESPONSIBILITIES

The Committee shall carry out the duties and responsibilities set forth below. These functions should serve
as a guide with the understanding that the Committee may determine to carry out additional functions and adopt
additional policies and procedures as may be appropriate in light of changing business, legislative, regulatory, legal,
or other conditions. The Committee shall also carry out any other responsibilities and duties delegated to it by the
Board of Directors from time to time related to the purposes of the Committee outlined in this Charter.

In discharging its oversight role, the Committee is empowered to study or investigate any matter of interest
or concern that the Committee deems appropriate and shall have the sole authority, without seeking Board approval,
to retain outside counsel or other advisors for this purpose, including the sole authority to approve the fees payable
to such counsel or advisors and any other terms of retention.

Board Selection, Composition, and Evaluation. With respect to board selection, composition and
evaluation the Committee shall:

1. Establish criteria for the selection of new directors to serve on the Board.
2. Identify individuals believed to be qualified as candidates to serve on the Board and select, or

recommend that the Board select, the candidates for all directorships to be filled by the Board or by the stockholders
at an annual or special meeting. In identifying candidates for membership on the Board, the Committee may take
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into account all factors it considers appropriate, which may include strength of character, mature judgment, career
specialization, relevant technical skills, diversity, and the extent to which the candidate would fill a present need on
the Board.

3. Review and make recommendations to the full Board, or determine, whether members of the
Board should stand for re-election and consider matters relating to the retirement of Board members, including term
limits or age caps.

4. If applicable, in the case of a director nominated to fill a vacancy on the Board due to an increase
in the size of the Board, recommend to the Board the class of directors in which the director-nominee should serve.

5. Conduct all necessary and appropriate inquiries into the backgrounds and qualifications of
possible candidates. In that connection, the Committee shall have sole authority to retain and to terminate any
search firm to be used to assist in identifying candidates to serve as directors of the Company, including sole
authority to approve the fees payable to such search firm and any other terms of retention.

6. Consider questions of independence and possible conflicts of interest of members of the Board
and executive officers.

7. Review and make recommendations, as the Committee deems appropriate, regarding the
composition and size of the Board in order to ensure the Board has the requisite expertise and its membership
consists of persons with sufficiently diverse and independent backgrounds.

8. Oversee the evaluation, at least annually, and as circumstances otherwise dictate, of the Board and
management.
9. In the event the right to nominate a director legally belongs to a third party, such as cases where

investors have negotiated the right to nominate directors in connection with an investment in the Company or
holders of the Company’s preferred stock are permitted to nominate or appoint directors upon certain conditions,
selection and approval of a director nominee by the Committee will not be required.

Committee Selection and Composition. With respect to committee selection and composition, the
Committee shall:

1. Recommend members of the Board to serve on the committees of the Board, giving consideration
to the criteria for service on each committee as set forth in the charter for such committee, as well as to any other
factors the Committee deems relevant, and when appropriate, make recommendations regarding the removal of any
member of any committee.

2. Recommend members of the Board to serve as the Chair of the committees of the Board.

3. Establish, monitor, and recommend the purpose, structure, and operations of the various
committees of the Board, the qualifications and criteria for membership on each committee of the Board, and as
circumstances dictate, make any recommendations regarding periodic rotation of directors among the committees
and impose any term limitations of service on any Board committee.

4. Periodically review the charter and composition of each committee of the Board and make
recommendations to the Board for the creation of additional committees or the elimination of Board committees.

Continuity / Succession Planning Process. With respect to continuity and succession planning process,
the Committee shall:

1. Oversee and approve the management continuity planning process. Review and evaluate the

succession plans relating to the Chief Executive Officer and other executive officer positions and make
recommendations to the Board with respect to the selection of individuals to occupy these positions.
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Reports. With respect to reports, the Committee shall:

1. Report regularly to the Board following meetings of the Committee, (a) with respect to such
matters as are relevant to the Committee’s discharge of its responsibilities, and (b) with respect to such
recommendations as the Committee may deem appropriate. The report to the Board may take the form of an oral
report by the Chairman or any other member of the Committee designated by the Committee to make such report.

2. Maintain minutes or other records of meetings and activities of the Committee.

Corporate Governance. To the extent deemed appropriate by the Board and the Committee, the
Committee shall:

1. Consider the adequacy of the certificate of incorporation and by-laws of the Company and
recommend to the Board, as conditions dictate, that it propose amendments to the certificate of incorporation and
by-laws for consideration by Board and the stockholders where appropriate.

2. Develop and recommend to the Board a set of corporate governance principles applicable to the
Company and keep abreast of developments with regard to corporate governance to enable the Committee to make

recommendations to the Board in light of such developments as may be appropriate.

3. Consider policies relating to meetings of the Board. This consideration may include meeting
schedules and locations, meeting agendas, and procedures for delivery of materials in advance of meetings.
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